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RESPONDENT'S BRIEF

Issue
Has Loiselle failed to establish that the district court abused its discretion by denying her
Rule 35 motion for a reduction of her unified sentence of eight years, with four years fixed,
imposed upon her guilty plea to felony injury to a child?

Loiselle Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Loiselle pled guilty to felony injury to a child and the district court imposed a unified
sentence of eight years, with four years fixed. (45503 R., pp.95-98.) Judgment was entered on
October 3, 2017. (45503 R., p.95.) Loiselle appealed and the Idaho Court of Appeals affirmed

her conviction and sentence. (45503 R., pp.100-02; 46381 R., pp.18-19.) Loiselle filed a timely
Rule 35 motion for a reduction of sentence on October 17, 2017. (45503 R., pp.108-09.) On
November 14, 2017, she filed a motion to dismiss her Rule 35 motion; however, the motion to
dismiss was never ruled upon and, on January 30, 2018, Loiselle filed an amended Rule 35
motion for a reduction of sentence. (45503 R., pp.110-11; 46381 R., pp.14-15.) On July 20,
2018, Loiselle filed a second amended Rule 35 motion for a reduction of sentence. (46381 R.,
pp.24-25.) The district court held a hearing on the motion on August 6, 2018, and, on August 8,
2018 – 309 days after the entry of judgment – the court entered an order denying Loiselle’s Rule
35 motion. (46381 R., pp.42, 46-47.) On September 18, 2018, Loiselle filed a notice of appeal
timely from the district court’s order denying her Rule 35 motion. (46381 R., pp.48-51.)
Loiselle asserts that the district court abused its discretion by denying her Rule 35 motion
for a reduction of sentence in light of her participation in programs and lack of DOR’s while
incarcerated, and her claim that the district court “dismissed all of this evidence.” (Appellant’s
brief, pp.6-9.) There are two reasons why Loiselle’s argument fails. First, Loiselle’s Rule 35
motion for a reduction of sentence was not timely ruled upon. Second, even if this Court reviews
the merits of Loiselle’s claims, she has failed to establish an abuse of discretion.
The district court lost jurisdiction to consider Loiselle’s Rule 35 motion. Rule 35
provides both that a district court may reduce a sentence within 120 days after judgment and that
a motion for reduction may be made within 120 days after judgment. The Idaho Supreme Court
has held that a trial court has jurisdiction to rule on a Rule 35 motion within a “reasonable time”
after the expiration of the 120 days. State v. Chapman, 121 Idaho 351, 352, 825 P.2d 74, 75
(1992). If, however, the trial court fails to rule upon the motion “within a reasonable time after
the expiration of the 120-day period, the trial court loses jurisdiction.” Id. In addition, it is the
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movant’s responsibility to “precipitate action on a Rule 35 motion within a reasonable time
frame, or otherwise provide an adequate record and justification for the delay, to avoid the risk of
the trial court losing jurisdiction.” Chapman, 121 Idaho at 354, 825 P.2d at 77; see also State v.
Payan, 132 Idaho 614, 619, 977 P.2d 228, 233 (Ct. App. 1998) (citing State v. Day, 131 Idaho
184, 186, 953 P.2d 624, 626 (Ct. App. 1998)); State v. Simpson, 131 Idaho 196, 197 n.2, 953
P.2d 636, 637 n.2 (Ct. App. 1998).
The district court did not rule on Loiselle’s Rule motion for a reduction of sentence while
it was vested with jurisdiction. The judgment of conviction in this case was entered on October
3, 2017, and Loiselle filed a timely Rule 35 motion for a reduction of sentence on October 17,
2017. (45503 R., pp.95, 108-09.) On November 6, 2017, Loiselle filed a letter in support of her
Rule 35 motion, in which she stated that she had been visiting with her son, she was “getting into
classes” while incarcerated, and she wished to be released sooner so she could be with her son.
(46381 R., p.10; PSI, pp.85-86. 1) Although Loiselle filed a motion to dismiss her Rule 35
motion on November 14, 2017, the motion to dismiss was never ruled upon and, on January 30,
2018 – 119 days after judgment – Loiselle filed an amended Rule 35 motion for a reduction of
sentence, requesting that she be allowed to re-apply for a specialty court since she had topped out
the sentence for a 2011 burglary conviction for which she was on parole when she committed the
instant offense. (45503 R., pp.110-11; 46381 R., pp.14-15; PSI, pp.12, 15.) The district court
had a “reasonable time” to rule on Loiselle’s Rule 35 motion; however, it failed to do so, and the
record contains no explanation for the delay.
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PSI page numbers correspond with the page numbers of the electronic file “CONFIDENTIAL
CERTIFICATE OF EXHIBITS LOISELLE 45503.pdf.”
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The record shows no further action on Loiselle’s Rule 35 motion until approximately six
months later when, in late July 2018, Loiselle filed a second amended Rule 35 motion for a
reduction of sentence, and her counsel scheduled a hearing on the motion. (46381 R., pp.21, 2425.) At the hearing on her Rule 35 motion, held on August 6, 2018, Loiselle reiterated that she
wished to “have the opportunity to be a mom” (8/6/18 Tr., p.12, Ls.16-17), and her counsel
reiterated that Loiselle wished to re-apply for the Family Treatment Court since she had topped
out the sentence for her 2011 burglary conviction (8/6/18 Tr., p.6, Ls.20-24). The state argued
that “the court should deny the motion for the untimeliness.” (8/6/18 Tr., p.10, Ls.19-20.) The
district court stated that it would “take the timeliness question under advisement” (8/6/18 Tr.,
p.11, Ls.4-5), and told Loiselle, “You can apply for family treatment court if you want” (8/6/18
Tr., p.13, Ls.1-2), but advised, “I’m making you no promises” (8/6/18 Tr., p.13, Ls.4-5).
The Family Treatment Court subsequently “denied [Loiselle’s] application.” (46381 R.,
p.46.) On August 8, 2018 – 309 days after the entry of judgment, 295 days after Loiselle’s
original Rule 35 motion was filed, and 190 days after her amended Rule 35 motion was filed –
the district court finally entered an order denying Loiselle’s Rule 35 motion. (46381 R., pp.4647.) Nothing in the record justifies such a lengthy delay. Furthermore, Loiselle presented no
information, either when she filed her second amended Rule 35 motion in July 2018 or at the
August 6, 2018 hearing on her Rule 35 motion, which was not available when she filed her
original Rule 35 motion in October 2017 or when she filed her first amended Rule 35 motion in
January 2018. Because nothing in the record shows a reason for the delay, the court had no
jurisdiction, more than 10 months after the entry of judgment (and 189 days after the original
120-day deadline for filing the motion had passed), to rule on Loiselle’s Rule 35 motion. The
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district court’s order denying Loiselle’s Rule 35 motion for a reduction of sentence should be
affirmed because the court lost jurisdiction, due to the passage of time, to grant the motion.
Even if Loiselle’s motion were considered timely ruled upon, she has still failed to
establish an abuse of discretion. If a sentence is within applicable statutory limits, a motion for
reduction of sentence under Rule 35 is a plea for leniency, and this court reviews the denial of
the motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840
(2007). To prevail on appeal, Loiselle must “show that the sentence is excessive in light of new
or additional information subsequently provided to the district court in support of the Rule 35
motion.” Id. Loiselle has failed to satisfy her burden.
In support of her Rule 35 motion, Loiselle stated that wanted to be with her son and that
she wished to re-apply for the Family Treatment Court because she had topped out her sentence
for her 2011 burglary conviction, and provided a letter of support from her mother and
documents indicating she had not received a DOR and had completed “Grief and Loss” and
“Parenting” classes while incarcerated. (46381 R., pp.24-36; PSI, pp.85-86.) However, the
district court was aware, at the time of sentencing, that Loiselle wanted to be with her son, that
she had applied for the Family Treatment Court and was not accepted “because of her record,”
that she had approximately 45 days left to serve before she would top out her sentence for her
2011 burglary conviction, that she wished to participate in treatment, and that she was willing to
participate in programming while incarcerated. (9/29/17 Tr., p.17, L.10 – p.19, L.3; PSI, pp.6,
16-17, 19, 21.) As such, it was not “new” information that Loiselle still wished to participate in
the Family Treatment Court, had topped out her sentence for her 2011 burglary conviction,
continued to have support from her mother and still wanted to be with her son, or that she
followed through with her stated intention of participating in programming while incarcerated.
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With respect to the documents indicating that Loiselle had not received a DOR between
May 2017 and May 2018 (46381 R., pp.31, 34), acceptable behavior is no less than what is
expected of inmates committed to the Department of Correction. On appeal, Loiselle claims that
the district court “failed to act consistently with legal standards” because it “dismissed” the
information regarding Loiselle’s performance in prison. (Appellant’s brief, pp.6-8.) However,
at the hearing on Loiselle’s Rule 35 motion, the district court noted that much of the information
presented had previously been discussed at sentencing (8/6/18 Tr., p.12, L.5 (“… [W]e had this
discussion when we did the sentencing.”)), before stating, “And the fact that somebody is doing
well in prison is not a good enough reason for them to have their sentence reconsidered. Because
that’s what they're supposed to do, is do well in prison. … So what else do you want to say?”
(8/6/18 Tr., p.12, Ls.8-15). In State v. Cobler, 148 Idaho 769, 773, 229 P.3d 374, 378 (2010),
the Idaho Supreme Court held that where, as here, a defendant presented no other new
information in support of his Rule 35 motion, the district court did not abuse its discretion in
giving little or no weight to the defendant’s good behavior while in prison (a trial court's denial
of defendant's motion for reduction of sentence was not an abuse of discretion; defendant’s
prison behavior did not provide valid grounds for a reduction in sentence). The district court
acted consistently with legal standards, and also gave Loiselle the opportunity to provide
additional, new information; however, in response, Loiselle merely reiterated that she “would
like to have the opportunity to be a mom.” (8/6/18 Tr., p.12, Ls.16-17.)
Loiselle’s desire to be with her son and her performance while incarcerated do not
outweigh the seriousness of the offense or Loiselle’s long history of criminal offending,
disregard for the terms of community supervision, and failure to rehabilitate or be deterred.
“When a court reasonably determines that other sentencing objectives outweigh the goal of
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rehabilitation, the court does not abuse its discretion in denying a motion for leniency under Rule
35.” State v. Bailey, 161 Idaho 887, 898, 392 P.3d 1228, 1239 (2017) (quoting State v. Moore,
131 Idaho 814, 825, 965 P.2d 174, 185 (1998)). At the hearing on Loiselle’s Rule 35 motion, the
district court noted that Loiselle’s sentence was “not all about her [rehabilitation]”; it was also
“about protecting the community,” about “the child,” and about “the deterrence and the
punishment.” (8/6/18 Tr., p.7, Ls.15-21; 9/29/17 Tr., p.21, L.14 – p.22, L.16.) Loiselle used
marijuana “on a daily basis” and also used methamphetamine “2-3 times a week” while she was
pregnant with her son, placing the child “at serious health risk” and resulting in the baby testing
positive for methamphetamine and THC at birth. (9/29/17 Tr., p.21, Ls.24-25; PSI, pp.4-5, 20.)
She subsequently “ran from the hospital to avoid the consequences of that” and to avoid being
arrested on her outstanding arrest warrants, leaving her infant son at the hospital. (9/29/17 Tr.,
p.21, L.25 – p.22, L.3; PSI, p.4.)

Loiselle committed the instant offense despite having

previously been sanctioned for committing 33 separate criminal offenses (comprised of 23
criminal convictions and 10 juvenile adjudications), at least 12 probation violations, and three
parole violations, and despite having completed the retained jurisdiction program, the CAPP
program while in prison, and both inpatient and outpatient treatment programs in the community.
(PSI, pp.6-15, 21.) She continued to use marijuana and methamphetamine after her son was
born, “while avoiding parole.” (PSI, pp.5-6, 19-20.)
The presentence investigator determined that Loiselle presents a high risk to reoffend
(PSI, p.23) and recommended a prison sentence, stating:
[Loiselle’s] criminal record shows an inability to successfully complete probation
throughout her juvenile years into her adult years and she has only been able to be
supervised in the community for a few months each time before she absconds
supervision or commits new crimes. Although she hopes to be granted probation
for this crime so that she can work with Child Protection Services to regain
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custody of her son, Ms. Loiselle has shown time and time again that she cannot be
supervised in the community.
(PSI, p.24). At sentencing, the district court stated, “Your behavior and your criminal history is
horrendous. Horrendous. You haven’t ever done it well. Not ever,” and, “[S]o not only the
seriousness of the charge, but your current and past behavior, even after the child was born, is
what screams out to me more than anything else.” (9/29/17 Tr., p.22, Ls.10-16.)
Loiselle’s performance while incarcerated was not “new” information that entitled her to
a Rule 35 reduction of sentence, particularly in light of the seriousness of the offense, Loiselle’s
long history of criminal offending, her ongoing disregard for the conditions of probation and
parole, and her failure to rehabilitate or be deterred despite numerous prior legal sanctions and
treatment opportunities. Given any reasonable view of the facts, Loiselle has failed to establish
that the district court abused its discretion by denying her Rule 35 motion for a reduction of
sentence.

Conclusion
The state respectfully requests this Court to affirm the district court’s order denying
Loiselle’s Rule 35 motion for reduction of sentence.

DATED this 1st day of May, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of May, 2019, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
ERIK R. LEHTINEN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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